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Appeal Number: 1A/02974/2005

Asylum and Immigration Tribunail

THE IMMIGRATION ACTS

Heard ot Fleld House Determination Promulgatad on
On 24 August and 3 November 2004 ’"1 DEC 7006

Before
Senior Immigration Judge Drabu

Rofween

RAJU SHAH THAKURI

Appellant
and

SECRETARY OF STATE FOR THE HOME DEPARTMENT
' Respondent
Renresaniation
For the Appollant Mr R Clement of Counsel insfructed by Ash Norfon, solicitors ’
For the Raspondont:  Mr L Tarow and Mr P Deller, Senior Mome Office Presanting Officers,

DETERMINATION AND REASONS

1. This is a reconsideration case. The appellont is a citizen of Nepal. The
cose has Q long history which for the mosf part is not relevant to the
proceedings before me.

2, He appeals against the respondent's decision dated 15 Aprl 2005
refusing to vary his leave to remain to pursue his studies in the United
Kingdom. The decision of the respondent is in the following terms; i
“You applied for leave to remain in the United Kingdom as a student ‘
in order o study Business Information Systems at the Queensland
College London, but your application has been refused. Since you |
commenced your studies in the United Kingdom on 20 September !
1999 you have only undertaken shorf courses below degree level '
and the Secretary of State is not satisfled that you would not, as a
result of an e xtension of stay, spend more than 2 years on short
courses below degree level or courses of less than 1 years durafion. In
view of the fact that you were granted leave to remain in the United
Kingdom in order to study as a student the Secretary of State s not
safisfied that you intend to leave the United Kingdom at the end of
your studies,"

3. At the hearing before me on 24 August 2006 Mr Tarlow for the
respondent agreed with Mr Clement ond bearing in mind the
observations made by Mr Justice Crane in the Statutory Review of the
AlT decision refusing order of reconsideration, that the determination
of Mr Oscar Del Fabbro dated 17 August 2005 was in material eror of
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law. The parties asked that the second stage reconsideration did not ;
require an adjournment and could be completed the same day, 1
Unforfunately the case had fo be adjoumned part heard. | heard ‘
further oral submissions from Mr Clement on 3 November and on this

occasion the respondent was represented by Mr Deller,

4. The materfal facts in this case are that the appellant is studying at
Queens College London on the Business Information  System
programme. He started on the programme on 10 January 2005. ItIs a
two year programme leading to conferment of Advanced Diploma
and successful completion of it will enable the appelant to join the
final year of a degree course in Business Informartion Systems at any
of the universifies in the United Kingdom recommended by the
Association of Business Executives {ABE). The Queens College Londen
describes the course on which the appellant has been enrolled since
10 January 2005 as a “full fime degree course”. The respondent does
not accept the course fo be a “degree coursa.” The Associction of
Business Executives (ABE) of which the appellant is a member
describes the programme as "Fast Track to a Degree and MBA" and
in its leaflets states it to be “Bachelor's Programme". : i

5. | heard submissions from Mr Clement and Mr Deller and 1t is fair to say
that there was little disagreement between them both In retafion o
material facts as well as parmissible inferences from those facts and
dlso the legal framework applicable fo the case. Mr Clement
produced evidence which establishes that upon complefion of the
Advanced Diploma the appellant could join the final year of degree
courses in Business Information Systems at any of the long list of UK
universifies. He also produced safisfactory evidence 1o shaw that the
appellant Is progressing in his course and that he will complets the
fist part of the course on 15 December 2006. The evidence
produced leaves no room for doubt that the appellant will qualify to
join the “final year” of the degree programme course ot any of the
universities on the list. | note that he can join the final year of the BA
(Hons) Business Management degree course run by York St John
University, or the final year of the BA (Hons) degree in Business
Administration at the University of Sutherland, or the final year of the
B3¢ (Hons) in Appled Computing or BSc in Business Information
Technology run by Northumbria University or the final year of the BSc
Computing Degree run by the University of Greenwich to name just a

| few,

é. Mr Clement took me through the facts of the case and argued that

the course upon which the appellant is enrolled is at the very least o :

degree level course. If found to be a degree leve| course, said Mr i

Clement, the appellant would not be required to establish intenfion

fo leave the country on completion of the course, He went on 1o say

that in any event the decision of the respondent was unsustainable

Qs on the established facts the respondent could not have refused :

the application for variation. The appellant was not engaged on a

, course that was below degree level and the duration of the course :
| was not less than | year. He asked that the appeadl be allowed. '
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7. Mr Deller said that in determining whether the COurse is o degree
course or degree level course, perusal of the Immigradfion
Direciorates Instructions (March 2006 adition) (IDI) would be useful. :

te drew aftention to Paragraph 3.19 and to Paragraph 3.1%.1 and {
paragroph 3.19.2. :

8. Having heard Mr Clement and Mr Deller | am safisfied that the
decislon of the respondent was not in accordance with the Law and.
ihe Rules. The decision is based on Paragraph 60 (vi) of HC395.

However as Mr Clement pointed out [and Mr Defler did not disagree)
the course upon which the appellant was anrolled and wds seaking |
variation of leave to remdin for was not below degrea lavel and also
its duration was not less than 1 year. The respondent’s assertion that
he could not be satisfied that it was the appellant’s intention to leave
fhe United Kingdom was based on a fundamentally false proposition \
giving rise fo the erroneous application of the e relafing to short |
under degree level courses. Mr Clement said that there was positive \
evidence from the appellant fhat he Intends fo leave the United 2
Kingdom when his studies are complete. Acceptance of his positive ‘:
intention to leave had been the basis upen which the respondent !
had been granting him leave to remain since his first arival in 1999,

9. | also find that the course for which the appeflant sought variation of |
leave fo remain is a degree level course. | was led fo this conclusion
by reading carefully the terms of Paragraphs 3.1 9.1 and 3.19.2 of the |
Dl which Mr Delier. very helpfully drew my attention to. As the course - i
s a degree level course, the appellant, with reference to Paragraph !
3.20.2 of the DI, does not have to meet the requirement on intenticn ’ ‘
to leave the United Kingdom upon completion of his studies. For the
seike of completeness though | should ke io record that | am safisfied
inat the appeflant intends fo leave the United Kingdom on
complefion of his studies.

RECISION:

There was a maietial error of low in the determination of Mr Oscar Del Fabbra,
Adjudicator.

| substitute that decision by allowing the appedl of the appellant against the
respondent's decision to refuse him variation of leave to remaln, The
dent's decision was not in accordance with the law and the Rules.




